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ABSTRACT

The constitutional role and authority of the Public Prosecutor’s Office (MP) as an enforcer of law
warranted the MP protagonism in the enforcement of environmental legislation and accountability of
environmental agencies in Brazil. The MP instituted regional offices to tackle the environmental issue
and established a team of experts to provide technical support. This research analyzes the participation
of the S3o Paulo State Public Prosecutor’s Office (MPSP) and the Federal Public Prosecutor’s Office (MPF)
experts in the environmental licensing of the Mexilhdo Project. The project was located in the coastal
region of the state of Sdo Paulo and initially aimed to reduce by half the volume of natural gas imported
by the country. Based on the analysis of documents and interviews, this paper shows that there were
different interpretations and framings among the MP experts concerning environmental impacts and
risks of the project. This study also discusses MP's influence on the decisions of the federal environmental
agency about the Mexilhdo Project.

Keywords: Environmental assessment. Decision making. Environmental expertise. Qil&gas. Brazil.

RESUMO

O papel e atribuicées constitucionais do Ministério Publico (MP) como fiscal da lei, garantiu a este
um protagonismo no enforcement da legislagdo e accountability das agéncias ambientais no Brasil.
Para tanto, o MP implementou promotorias temdticas e regionais na drea ambiental e criou equipes
de peritos para oferecer embasamento técnico e cientifico. Este artigo analisa a participagdo dos
peritos do Ministério Publico do Estado de Sdo Paulo (MPSP) e do Ministério Publico Federal (MPF) no
processo de licenciamento ambiental de um empreendimento do setor de petrdleo e gds, intitulado
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“Projeto Mexilhdo”, que foi instalado na Bacia de Santos e na regido costeira do estado de Sdo Paulo.
A partir de andlise documental e de entrevistas, o trabalho evidencia diferentes interpreta¢oes e
enquadramentos dos riscos e impactos ambientais do projeto entre os experts do MP. O trabalho
discute ainda as implicagbes da atuacdo do Ministério Publico nas decisbes do drgdo licenciador
federal acerca do empreendimento.

Palavras-chave: Licenciamento Ambiental. Processo decisdrio. Expertise ambiental. Petrdleo e gds. Brasil.

1 INTRODUCTION

With the process of re-democratization instituted in the Brazilian Federal Constitution of 1988, the
implementation of works and activities potentially causing environmental impacts had to adapt to the new
conditions of the Brazilian environmental sphere. This sphere was shaped by the institutionalization of
environmental policies, by the public and legal recognition of the environment as a legitimate demand, and
by the consolidation of new social players, including the experts of the environmental subject (ALONSO et
al., 2001; ALONSO et al., 2007; FERREIRA, 1996; HANNIGAN, 2006; HOCKSTETLER; KECK, 2007).

In addition to the institutional structures of the executive, legislative, and judicial branches, the Public
Prosecutor’s Office (Ministério Publico — MP) gained autonomy in defence of diffuse and collective
rights.? The constitutional role and authority as an enforcer of law warranted the MP protagonism in
the enforcement of the Constitution and Environmental Legislation (ALONSO et al., 2001; CRAWFORD,
2009a, 2009b; FURUITI 2009; MCALLISTER, 2008, 2009). In addition to its supervisory role, the MP
has constituted an alternative instance to the judicial branch in the mediation and regulation of
environmental conflicts (CAMACHO; PETERLINI; FERNANDEZ, 2018; VILACA, 2017).

Through its authority and the instruments at its disposal, the MP has been involved in the environmental
licensing of works and activities and may or may not employ the judicial route to perform its functions
(HOFFMANN, 2015). In order to carry out this mission, the MP implemented regional prosecutor's
offices dealing with environmental issues and established teams of experts to provide the first elements
of conviction (SOUZA, 2013).

Environmental Licensing is the main instrument used in Brazil to exercise prior control and monitor
activities that potentially degrade the environment. Environmental licensing has become one of the
most controversial topics in the country. Entrepreneurs criticize the unjustified delay and recurrent
judicialization of the licensing process and the excessive discretion in analyzing environmental studies
from the technicians involved in the licensing. The MP’s interventions in licensing also became a focus of
criticism by managers associated with licensing bodies. According to them, the participation of the MP has
led to increased demands for the administrative structure of the licensing body, requiring the preparation
of reports, technical reports, and the provision of information (ABEMA, 2013; VIEIRA et al., 2012).

This article analyzes an empirical case involving the Sdo Paulo State Public Prosecutor's Office (MPSP)
and the Federal Public Prosecutor's Office (MPF) in environmental licensing at an oil enterprise installed
in the Northern state coast of S%. This enterprise was Petrobras’ Mexilhdo3. The project was proposed in
2005 to produce 15 million m3 of natural gas per day, thus contributing to the country’s self-sufficiency
in natural gas. The enterprise, which began operations in 2011, was installed on the Atlantic coast of
the state of Sdo Paulo, a region characterized by its high biodiversity and environmental sensitivity.

In addition to this introduction, the article is structured as follows: Item 1 describes the methodology
used. Item 2 contextualizes the Environmental Licensing process in Brazil and the legal and institutional
instruments available to the MP for involvement in this process. Then, Item 3 presents a discussion
on the expert activity within the scope of the MP, the role of its experts, and the main challenges
found. Item 4 presents the Mexilhdo project and its licensing structure. Items 5 and 6 analyze the
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participation of the MPSP and MPF experts in the environmental licensing of the Mexilhdo Project.
Finally, Item 7 outlines some conclusive elements about the involvement of MP experts in the analyzed
environmental licensing.

2 METHODOLOGY

This work is part of and the result of broader research that analyzed actors and conflicts around the
environmental licensing of the Mexilhdo Project. It is based on the analysis of official documents and
semi-structured interviews (BAYLEY, 2008; BERNARD, 2013). The analyzed documents were made
available: i) by the licensing agency* — Environmental Impact Assessments and Reports (EIAs-EIRs)
of the Mexilhdo project, technical opinions from the federal licensing agency and S3o Paulo State
environmental agencies, responses from the entrepreneur and licensing agency to the questions raised
by the other actors participating in the licensing, Minutes and videos of Public Hearings; ii) MPSP>
— Civil Inquiry containing the technical opinions of experts and prosecutors' actions in the licensing
process; iii) Federal Public Prosecutor's Office — Administrative Proceedings containing the documents
produced by the MPF within the scope of the licensing.

We interviewed two MPSP experts who worked in the Civil Inquiry related to the Mexilhdo project and
two MPF experts working in the respective Administrative Proceeding. For ethical considerations, the
names of the experts were not identified in this work.

This set of materials, including the transcribed interviews, was analyzed using the content analysis technique,
whose purpose is the objective, systematic, and qualitative content description (BARDIN, 1977).

3 ROLE OF THE PUBLIC PROSECUTOR’S OFFICE IN THE ENVIRONMENTAL
LICENSING

The Environmental Impact Assessment (EIA) — a process of examining the future consequences of a
present or proposed action — has the support of public and private decisions about their environmental
implications as one of its objectives. The term Environmental Impact Assessment (EIA) entered the
environmental terminology and the literature via the pioneering legislation that created this instrument
for environmental planning, the National Environmental Policy Act (Nepa), the national environmental
policy law of the United States. The EIA meets a need to establish mechanisms for social control and
participatory decision on economic development projects and initiatives (SANCHEZ, 2013).

In Brazil, the EIA was incorporated into Brazilian policy and legislation through Environmental
Licensing; however, it was restricted to the environmental assessment of potentially polluting projects,
not expanding its scope so as to assess State plans, programs, and policies. Licensing depends on the
existence of an EIA, which is an essential document in the entire environmental impact evaluation
process. Based on this Assessment and its respective Environmental Impact Report (EIR), major
decisions will be made regarding the environmental feasibility of a project, the need for mitigating or
compensatory measures, and the type and scope of these measures (SANCHEZ, 2013).

Licensing is defined as the administrative proceeding by which the competent environmental agency
licenses the location, installation, expansion, and operation of enterprises and activities that actually
or potentially cause environmental impacts (CONAMA RESOLUTION N°. 237/1997°). The environmental
license for enterprises and activities considered effective or potential causes of significant degradation
of the environment will depend on the EIA-EIR, which will be publicized, guaranteeing the holding
of public hearings, when applicable, following the regulations (CONAMA RESOLUTION Ne°. 237/1997).
The EIA constitutes a technical document that substantiates the environmental impact assessment. To
that end, it must have a multidisciplinary character and aim at preventive control of environmental
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damages. When not dealing with significant impacts, the licensing process can be based on more
simplified environmental assessments in federal, state and municipal legislation, such as the Simplified
Environmental Study and Report (EAS-RAS).

The environmental licensing procedure of an enterprise depends on obtaining a prior license (PL),
installation license (IL) and operation license (OL), issued in this sequence. The IL or OL is issued after
analysis of the project and compliance with the conditions established in the prior license (BRAZIL, 2020).
First, the (PL) approves the location and project of the enterprise in the preliminary planning phase,
attesting to its environmental feasibility. Next, the Installation License (IL) authorizes its installation under
the specifications contained in the approved plans, programs and projects. Finally, the Operation License
(OL) authorizes the operation of the activity, work or enterprise after verifying effective compliance with
the environmental control measures and conditions determined in the previous licenses.

Despite several gains regarding environmental control in the country (SANCHEZ, 2013), environmental
licensing and the EIA-EIR still present a set of bottlenecks and limitations that challenge their
effectiveness. Regarding the environmental assessments, including the EIA-EIR, some of the problems
are related to; i) the methodological approach and incomplete data collection; ii) the lack of connection
between the environmental diagnosis, the analysis of impacts, and the mitigation proposals; iii) studies
that are extensive and with information that is often irrelevant to decision-making (DUARTE; DIBO;
SANCHEZ, 2017; HOFFMANN, 2015).

Regarding the licensing process as a whole, the criticism is mainly focused on: i) the lack of clarity and
direction of environmental agencies in defining the scope of an environmental study; ii) the excess of
conditions and lack of monitoring of their effectiveness; iii) the multiplicity of players with discretionary
powers; iii) the frequent judicialization of cases; iv) the lack of structure and personnel in environmental
agencies; v) the situation of institutional and normative confusion, permeated by subjectivity and
lacking transparency; vi) excessive bureaucracy and poor management (HOFFMANN, 2015).

The questioning should also be linked to the inability of EIAs to effectively influence decision-making
because they are often conducted before and out of environmental licensing. This constitutes the
external pressures on the licensing agencies to grant environmental licenses (VIGLIO; MONTEIRO;
FERREIRA, 2018; ZHOURI; OLIVEIRA, 2012).

Based on the constitutional legitimacy conferred by the 1988 Brazilian Federal Constitution and on the
instruments at its disposal, the MP started to monitor the environmental licensing processes to verify
the compliance of licensing agencies with environmental legislation (FURUITI, 2009). The Civil Inquiry
(Cl) and the Administrative Proceeding (AP) are instruments used by the MP in licensing’. The Cl is
instituted whenever the MP indicates a right has been harmed or is at risk of harm, and the reported
case may lead to a future filing of public civil action (MPF, 2020). According to Gravronski (2006),
there is no substantial difference between the Cl and the AP since both serve to collect elements for
the eventual filing of a lawsuit, issuing recommendations, and entering into a Conduct Adjustment
Agreement (CAA). Within the scope of the MPF, there is an understanding that Administrative
Proceedings (AP) should be instituted when there are not enough elements to support the institution
of Civil Inquiries (Cl). It should be reserved for more severe cases or cases with a possibility of different
legal consequences, such as the filing of public civil action. The Public Civil Action, governed by Law
no. 7,347/85, is a particular type of legal action aimed at protecting diffuse and collective rights by an
initiative of the MP, Public Defender’s Office, Federal, State and Municipal governments, autonomous
agencies, state-owned companies, foundations or mixed-capital companies, as well as associations
with specific purposes (TEPEDINO, 2017).

The National Organic Law of the Public Prosecutor's Office (Law 8,625/93) also gives the MP the authority

to issue the so-called Recommendations. The Recommendation constitutes an administrative action
through which the MP repeatedly requests the addressee to take measures to prevent the repetition
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or determine the cessation of any violations of the legal order. The recommendation has no coercive
nature and, to be complied with, it depends, above all, on the conviction resulting from its reasoning.

In the scope of environmental licensing, the MP can also enter into a Conduct Adjustment Agreement
(CAA) so that, for example, the environmental conditions established for the granting of licenses are
complied with. In general, the CAA is a formal agreement between the entity causing the environmental
damage and the environmental authority, through which the causing entity assumes the duty to adapt
its conduct to legal requirements. This one is subject to inspection by the latter, under penalty of
incurring the sanctions provided for in the instrument itself in case of non-compliance (FURUITI, 2009).
Thus, the CAA constitutes an extrajudicial instrument that guarantees the processes of environmental
licensing and negotiation and resolution of environmental conflicts in the country (MCLLISTER, 2008).

3.1 EXPERT ENVIRONMENTAL INSPECTION IN THE PUBLIC PROSECUTOR’S OFFICE

An expert is defined according to their educational training and institutional position. However, it is
precisely the participation in the decision-making process that characterizes and defines the expert
and their scientific examination and inspection. They are summoned to clarify, justify, or substantiate
a decision, even if partially. Such knowledge supports the decision, although it does not constitute the
decision itself (JERONIMO, 2006; ROQUEPLO, 1997). The experts’ knowledge must meet procedural
requirements, such as theoretical and conceptual consistency, and be based on methodologies
accepted by their community (BOSWELL, 2009).

The expert environmental inspection in the MP is a procedure used to obtain evidence and provide
support in judicial and extrajudicial proceedings. Verifying environmental damage is crucial for solving
an issue, which, as a rule, must be verified through expert environmental inspection. This is a means
to obtain evidence governed by Articles 420 to 439 of the Civil Proceeding Code. In Brazil, expert
environmental opinion is requested in the three spheres of Law. In the civil sphere, in general, expert
opinion is requested by public prosecutors and attorneys or by judges at the procedural stage, mainly
for the assessment of environmental damage (CUNHA, 2005).

The MP uses experts admitted by public service entrance exams and experts that are liberal professionals
and academics to obtain reports to be added to its proceedings.

Thus, the conclusions obtained from the experts, through reports and technical opinions, are in
most cases the main bases for convincing judges and prosecutors and essential elements to support
judicial and extrajudicial decisions. Given the importance of expert evidence in the context, limits and
difficulties in obtaining such evidence and in the expert work prevent the lawsuit's progress and its
conclusion (FREITAS, 2006). Some of these bottlenecks involve; i) insufficiency of experts admitted by
public service entrance exams considering the high demand for environmental opinions; ii) insufficiency
of financial resources to carry out technical analyses; iii) the MP’s difficulty in mobilizing external
experts prepared to perform the task; iv) lack of multidisciplinary character in environmental reports
(FREITAS, 2006). In addition, the production of knowledge for the decision-making process imposes or
accentuates several constraints on the work of experts, which can interfere with and compromise the
production and validation of the data generated. The time pressure for the production of scientific data
forces experts to work quickly and with the knowledge available when they need to issue their opinion
(JERONIMO, 2006; ROQUEPLO, 1997).
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4 ENVIRONMENTAL LICENSING OF THE MEXILHAO PROJECT

The Mexilhdo project was announced in 2005 to contribute to the country’s self-sufficiency in natural
gas with the production of 15 million m3/day. As shown in Figure 1, the Mexilhdo project involved the
installation of several items. First, a fixed offshore platform® (PMXL-1), located about 160 kilometres
from the coast. In addition, an offshore pipeline for the flow of gas connecting the platform to the coast.
Next, a gas treatment unit called Caraguatatuba Gas Treatment Unit (UTGCA) is installed 1 km from the
Serra do Mar State Park (Pesm) within its Buffer Zone. Lastly, a gas pipeline to take the gas from the
UTGCA to the municipality of Taubaté/SP, called Caraguatatuba-Taubaté Gas Pipeline (Gastau), with a

length of 97 km, with 5 km built via a tunnel to cross the Pesm (Figure 2).

PMXL-1  Offshore Platform of Mexilhdo
UTGCA  Monteiro Lobato Gas Treatment Facility

Figure 1 | UTGCA and Gastau crossing the Pesm
Source: Comunicagdo Bacia de Santos (2021)°
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The project was part of significant government programs for economic growth and energy self-
sufficiency, such as the Growth Acceleration Program (PAC)'. and the Gas Production Anticipation
Plan (Plangas)''. The total amount invested in Mexilhdo was around USS 2.2 billion (O ESTADO DE S.
PAULO, 2011). This context granted the enterprise political and economic credentials to legitimize it for
public opinion. In addition to building the Gastau tunnel to cross the PESM, Petrobras leveraged the
importance of natural gas as a less polluting fuel in the transition to a low-carbon economy.

Brazil’s Federal Environmental Agency (Ibama), which was responsible for the environmental licensing
of Mexilhdo, divided the licensing into three distinct processes:? i) offshore part (PMXL-1 and offshore
pipeline), which was licensed by the General Petroleum and Gas Coordination (CGPEG)3; ii) UTGCA,
which was licensed by the Coordination of Nuclear Energy and Pipelines (Coend); iii) Gastau, which
Coend also licensed®. Mexilhdo’s environmental licensing processes began in 2005, and its last
environmental operation licenses were granted in 2011.

Due to the national fuel supply being considered a public utility'® The Mexilhdo project was authorized
by environmental agencies to be licensed in areas with restrictions for this type of activity. Such
restrictions were established both by the Ecological Economic Zoning (ZEE) of the North Coast!” and by
the Pesm Management Plan.

Due to the significant dependence on offshore oil and gas reserves in the Brazilian context, there has
been a spatial overlap between oil activities and infrastructure and areas of relevance for environmental
conservation, such as the Atlantic Forest and its associated coastal ecosystems. The Atlantic Forest is
considered one of the world’s biodiversity hotspots, as it is one of the wealthiest areas as to biodiversity
and endemism on the planet and, at the same time, one of the most threatened and with a tremendous
loss of habitat (GALINDO-LEAL; C MARA, 2003; MYERS et al., 2000). It is the second-largest tropical
forest on the American continent and originally occupied an area of 148,194,638 ha along the Brazilian
coast, penetrating as far as eastern Paraguay and northeastern Argentina in its southern portion
(GALINDO-LEAL; C MARA, 2003; RIBEIRO et al., 2009). Currently, when all native forest fragments over
three hectares are added together, there is only 12.5% of the original vegetation remaining in Brazilian
territory (FUNDACAO SOS MATA ATL NTICA; INPE, 2015), with only 14.4% of this remnant being legally
protected (RIBEIRO et al., 2009).

5 ROLE OF THE SAO PAULO STATE PUBLIC PROSECUTOR’S OFFICE EXPERTS IN
THE LICENSING OF THE MEXILHAO PROJECT

The MPSP has worked on the North Coast of the state of Sdo Paulo since 1997 through a Regional
Environmental Prosecutor’s Office in Caraguatatuba. It contributed to learning and approach to the
environmental issues of the North Coast of the state of Sdo Paulo, with special attention to social
conflicts and anthropic pressures concerning the Atlantic Forest remnants.

The MPSP experts participated in the licensing process through Civil Inquiry number 23/05. The MPSP
instituted the investigation proceeding in August 2005, when the Mexilhdo enterprise was still a project
in the initial licensing phase.’. The Cl aimed to determine the socio-environmental impacts arising
from this project given the lack of adequate infrastructure in the cities of the North Coast to support
the consequences arising from these activities: population increase, with pressure to occupy areas at
risk or environmentally protected areas; the increase in vehicle traffic; as well as the insufficiency of
basic sanitation and health services. In this context, the Public Prosecutor’s Office-CAO Operational
Support Center was requested to conduct technical analysis and monitor the project’s licensing. The
need for experts involvement was also justified by the absence of environmental agencies of the state
of Sdo Paulo in conducting the Mexilhdo licensing process.

The MPSP team of experts that worked on the licensing, consisting of biologists and forestry engineers,
chose the fragmentation of the Mexilhdo environmental licensing into three different processes
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(offshore part, UTGCA, and Gastau) as the main focus of criticism. According to them, through a
Technical Opinion?’, fragmenting the licensing of the same enterprise into stages would be harmful
to the required environmental assessment. It would result in an unacceptable underestimation
of environmental impacts, disregarding due assessments of cumulative and synergistic effects.
Cumulative effects are the sum of effects resulting from one action or several simultaneous actions.
In comparison, synergistic effects can be defined as the phenomenon represented by the total impact
of one action or more actions so that the effect is greater than the sum of the impacts assessed
individually.?° (DEAT, 2004).

Despite being provided for in Conama Resolution No. 01/86, which provides for procedures related to
the Environmental Impact Assessment in Brazil, such assessments have been systematically disregarded
in the EIAs-EIRs of enterprises in Brazil and other countries (HOFFMAN, 2015). Cooper and Sheate
(2004) seek to explain this mismatch by pointing out that the concepts of cumulative and synergistic
effects are generally not clearly defined in legislation. Therefore, managers have uncertainties about
the meaning of such effects and how to assess them.

In the analyzed case, despite Ibama requesting this type of assessment, in the Terms of Reference —
document that informs the guidelines for preparing the EIA/EIR — such guidelines were not complied
with. The MPSP experts stated in a technical report?, that Ibama had passively accepted such failure
to comply with the requirement to carry out cumulative and synergistic effect assessments. In the
same report, according to the MPSP experts, both the fragmentation of the enterprise licensing
and the absence of analyses of cumulative and synergistic effects between its parts and of this with
other activities that were planned for the region?* “made a conclusive technical and legal opinion on
environmental feasibility impossible.”

Thus, the scientific approach of systemic ecology, which establishes a cybernetic and integrated
representation of ecological systems, led and guided the critical focus of MPSP experts concerning the
environmental implications of the enterprise. This theoretical orientation has prevailed among MPSP
experts®®. According to one of the MPSP experts interviewed, this focus has been shared and reinforced
by them in their daily activities. According to this expert:

These are constant partnerships, frequent conversations, the need for involvement, and an expert's
opinion from another region of the state for a report that we are preparing. We help a colleague without
even signing that opinion, leading to a common technical and ideological path (INTERVIEW WITH MPSP
EXPERT IN MAY 2012).

However, according to the same expert, not all prosecutors follow and support that criticism focus.
Thus, the support of the technical opinions by the north coast prosecutor's office and the consequent
conduct of the Cl was only possible, according to him, due to the functional independence of each
MP prosecutor?’.

Following the line of interpretation of the MPSP experts, prosecutors from this agency and prosecutors from
the MPF issued a Recommendation to Ibama to persuade it to suspend environmental licenses already issued
and not grant new licenses until the questions in the technical opinions, prepared by the MPSP experts, were
answered. However, the lack of answers regarding the locational alternative of the Gastau route proposed
by the MPSP and Aeronautics Institute of Technology (ITA) researchers was a problem. Besides, there was a
request for assessment of cumulative and synergistic effects, as shown in the excerpt below:

Until the submission and evaluation of the necessary complementary studies and the alternative
location of the Gastau route, mentioned in previous items (1 and 2), the prior license for offshore
prospecting is not granted, suspending the already granted prior licenses and the installation license for
the earthworks of the UTGN (Natural Gas Treatment Unit) (RECOMMENDATION NO. 59/2007 — FEDERAL
PUBLIC PROSECUTOR’S OFFICE AND SAO PAULO STATE PUBLIC PROSECUTOR’S OFFICE).
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Although an MPF Prosecutor participated inissuing the Recommendation, the interpretation of the MPF
experts differed from that of the MPSP experts, as will be discussed in the next topic. Nevertheless, the
MPF experts did not see significant problems in these studies that would compromise the environmental
feasibility of the enterprise. Ibama expressed its opinion on the recommendation, stating that the
licensing process was being conducted properly.

Two years after the Recommendation issued by the MP, in 2009, the Secretariats for the Environment and
Development of the state of Sdo Paulo announced the preparation of an environmental assessment of
the North Coast through the Strategic Environmental Planning of the Port, Industrial, Naval and Offshore
Dimension on the S3do Paulo State Coast (Pino). According to the document published in 2010, it was
a systematic, continuous and voluntary procedure for assessing the synergistic effects of the grouping
of Enterprises, Projects and Investment Intentions, all with a structuring nature, functional among
themselves, of great magnitude, public and private (SMA, 2010). Also, according to the document, the
Strategic Environmental Assessment (SEA) constituted support to decision-making processes of public
or private origin, integrating socio-environmental issues into planning and investment strategies to
achieve sustainable processes (SMA, 2010).

Although the PINO was published only in 2010, with no addition of new information for the licensing of the
Mexilhdo Project, this SEA, according to Malvestio (2013), played an essential role in organizing and presenting
data and projections that began to inform planners both in the state and municipal levels. Furthermore, it
influenced decisions after the SEA (in the scope of environmental planning and licensing), thus contributing
to coordination between structuring projects and public planning by the state and municipal governments.

In 2012, after the Mexilhdo enterprise began operation, the MPSP experts issued a new technical opinion®,
in which they concluded that Ibama improperly issued its environmental licenses. According to the opinion,
the fragmentation of the licensing process tainted the license with irremediable defects and the technical
omissions and distortions made the EIA a mere piece of fiction. Therefore, in 2014, the Cl was registered in
the MPSP computerized system with another number (14.0701.0000199/2014-4), discarding the old number
(CI'No. 23/05), and starting to deal with the monitoring of the environmental conditions of the projects.

This MPSP ClI was definitively shelved in 2017 on the grounds of; i) sufficiency of administrative action
by Ibama to demand compliance with the environmental conditions of the licensing of projects; ii) no
failure of the supervisory body in its duties was found that justifies the ministerial intervention; iii)
existence of a civil inquiry initiated by the Federal Public Prosecutor's Office that investigates the same
facts investigated herein.

The Public Prosecutor's Office started to demand assessments of cumulative and synergistic effects in
the licensing of new projects on the north coast of Sdo Paulo, as in the cases of the licensing of Pre-
Salt Stage Il and the licensing of the expansion of the Port of Sdo Sebastido/SP. In the first case, such
assessment was incorporated into the licensing, by IBAMA's imposition, following the recommendation
of the Public Prosecutor's Office. In the second case, the requirement was due to a judicial decision in
a public civil action initiated by the Public Prosecutor’s Office.

6 ROLE OF THE FEDERAL _PUBLIC PROSECUTOR’S OFFICE EXPERTS IN THE
LICENSING OF THE MEXILHAO PROJECT

The MPF participated in the environmental licensing of Mexilhdo, initially through Administrative
Proceeding No. 1.34.014.000417/2005-01, which was instituted in 2005, through representation by
Associac¢do Caicara Juqueriqueré — Acaju, from Caraguatatuba/SP.

Differently from the MPSP, the MPF experts did not see the fragmented licensing of Mexilhdo as an
obstacle to its environmental viability assessment. On the contrary, in their opinions, they sought
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to point out alleged flaws in the environmental studies and suggest measures to correct them, as
evidenced in the excerpt below from the technical opinion prepared by the experts:

The signatories understand that seasonality should always be considered by carrying out primary surveys
in at least two campaigns in seasons with different climates, representing a determining factor for the
quality of the results obtained. Concerning the tracing and assessing impacts on vegetation cover, fauna
and conservation units, the EIA complied with the terms of reference, and it was only necessary to
reassess its classification as to magnitude, importance and significance (PRSP/MPF TECHNICAL OPINION
NO. 070/2006).

Thus, the MPF experts' work was characterized by a corrective approach to particular and specific
aspects of the environmental studies. According to them, the EIAs-EIRs "were well done, and the
data there were relevant" (INTERVIEW WITH MPF EXPERTS). From their perspective, the problems
pointed out by the MPSP, especially those related to cumulative and synergistic impacts, would not be
addressed within the scope of environmental licensing but through other planning instruments, such
as the Strategic Environmental Assessment (SEA). According to them, insisting on carrying out this type
of assessment in the context of licensing constitutes a professionally exhausting and unproductive
strategy (INTERVIEW WITH MPF EXPERTS).

In fact, in Brazil, the Environmental Impact Assessment (EIA) was restricted to the licensing of projects,
thus abstracting its dimension of planning and support to decisions concerning policies, plans and
programs (SANCHEZ, 2017). According to Pellin et al. (2011), this restriction has led to the underuse of
EIA as a planning tool and frustrated expectations that project EIAs provide answers that are not their
responsibility, overloading and delegitimizing them. Based on this understanding, the MPF experts
stated in an interview that it would not be the role of the licensing agency to draft and develop strategic
planning actions:

This is not the role of the licensing agency. It is an enterprise licensing agency and not a place to think
and develop strategic planning. | cannot talk to an entrepreneur and say that he cannot start the work
here because it may be that more people come to this city. Not even the licensing agency can say to the
entrepreneur: | will license only you, and | will never license anyone here again [...]. This is not the role
of the licensing agency;, it is the role of a state policy (INTERVIEW WITH MPF EXPERT).

When concluding on the project’s environmental feasibility, the MPF experts took into consideration the
existence of measures to mitigate the impacts described in their corresponding EIAs-EIRs, emphasizing
the construction of the tunnel through which the gas pipeline would cross the Serra do Mar State Park:
"So, you see: the UTGCA was going to be built in an area that has grass, the pipeline would be built
through a tunnel to cross the Serra do Mar State Park and not interfere with it, so we need to weigh the
pros and cons more impartially" (INTERVIEW WITH MPF EXPERT).

In addition to the environmental aspects mentioned above, the MPF experts considered other elements
— of social and economic nature — in their interpretations of the enterprise's viability. Some of these
elements include the strategic importance of Petrobras, natural gas as a less polluting fuel, and the
possibility of generating wealth for the country, as explained in this interview excerpt:

Petrobras has super-competent researchers fantastic technical teams that spend years researching new
sources of oil and gas for the country and find viable production fields to afford wealth to the country.
Of course, you have to think that this is important. We cannot disregard that and think there will be a
country with only an ecological perspective focused only on preservation. The environment is one factor
to consider (INTERVIEW WITH MPF EXPERT).

In 2012, the administrative proceeding discussed here was converted into a civil inquiry with the same
number. The MPF Cl was shelved in 2019 on the grounds of the following arguments: i) infeasibility of
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analyzing the licensing of the three parts of the Mexilhdo in a single proceeding; ii) regular licensing,
with pending issues in specific conditions in each of the parts, which could be monitored and inspected
in specific monitoring procedures already in place; iii) No need for the MPF to adopt any other judicial
or extrajudicial measure. However, in the same year, 2019, a new MPF Ordinance (No. 29, MAY 16,
2019) determined the initiation of a Civil Inquiry to verify effective compliance with the environmental
conditions referring to Gastau.

7 CONCLUSION

This article presents analyses and discussions that contribute to a better understanding of the role of
the Public Prosecutor's Office in the sphere of environmental licensing in Brazil. First, it was evident that
within the same category of player (Public Prosecutor’s Office), divergent views and positions coexist
concerning the potential environmental impacts and (in)viability of projects in the country. Nothing is
surprising in this regard, considering the situated, provisional and controversial nature of technical-
scientific knowledge (BACKSTRAND, 2003; JASANOFF, 2003), especially when dealing with topics with
high levels of uncertainty. Furthermore, the different scientific and disciplinary framings often lead to
different — and not necessarily reconcilable — bodies of knowledge about environmental phenomena.

Consistently, the diversity and fragmentation of science can provide accommodation and support for a
range of positions and interpretations (SAREWITZ, 2004). Such diversity can lead to different framings
for the same problem?® (BENFORD; SNOW, 2000; VIGLIO et al., 2019). Therefore, the existence of
discretion in the analyses of environmental studies by the technicians involved, as explained by critics
of the licensing process, can be understood, in part, due to the inherent characteristics of technical-
scientific production.

Thus, the mobilization of scientific concepts and notions that justified and reinforced the absence
of an integrated and systemic treatment for assessing the environmental impacts of the Mexilhao
project — and its possible environmental unviability — was a characteristic feature of the MPSP’s
expert work. The concepts of synergism and cumulativeness were key elements in the construction
of the MPSP’s technical narrative. On the part of the MPF, a divergent technical position was based,
above all, on a cost-benefit perspective and on the recognition of trade-offs involving environment
and development. However, the analytical results stemming from this framing can be used to justify
activities and enterprises that put even more pressure on key biomes, such as the Atlantic Forest, as
analyzed in this work.

The MPSP's role was crucial to problematize the content of environmental impact assessments and the
conduct of licensing from an ecosystem approach. Such recurring understandings and questions among
MPSP experts have contributed to the implementation of substantial revisions and modifications in
licensing practices. Here, in later years, we note the obligation of assessing synergistic and cumulative
effects for new oil enterprise projects in the region. In addition, we also point out the establishment
of new rules that expressly prohibit the fragmentation of environmental licensing, as occurred in the
state of Minas Gerais through Normative Deliberation No. 217/2017. It established criteria for defining
the modes of environmental licensing of enterprises and activities that use environmental resources in
the state of Minas Gerais.

Finally, in order to understand the participation and contribution of the Public Prosecutor’s Office in
environmental licensing, in addition to its already known functions, it is also necessary to consider
the institution’s potential to pressure existing administrative and legal structures, which can lead to
changes and improvements to this important instrument for environmental prevention and mitigation.
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NOTES

1 | Law No. 7,347/85, which deals with the protection of diffuse interests and regulates the hypotheses of filing a public civil
action, gave the State and Federal Public Prosecutor’s Offices and society the legitimacy to apply it against those responsible
for damages caused to the environment (HOFFMANN, 2015).

2 | The legislation allows joint action between the federal and state Public Prosecutor's Offices to defend diffuse and
environmental interests (MPU, 2022).

3 | The Mexilhdo Field, located on the continental shelf of the State of Sdo Paulo, in the Santos basin, is approximately 138
km from the coast.

4 | https://servicos.ibama.gov.br/licenciamento/consulta_empreendimentos.php.

5 | Civil Inquiry No. 23/05 filed on August 19, 2005, entitled: Full Protection Conservation Unit — Specially protected spaces —
Works necessary for the exploration and transport of natural gas — Deterioration of the Environment - Lack of infrastructure
in North Coast cities.

6 | It provides the procedures and criteria used in environmental licensing and for exercising competence and activities and
enterprises subject to environmental licensing.

7 | The Civil Inquiry is regulated by Federal Law No. 7347/85.

8 | The Mexilhdo fixed platform, is the largest offshore structure ever built in Brazil, with a height of 227 meters, equivalent
to a 75-story building. After 2011, the Mexilhdo platform received gas from the Lula field, located in the Santos Basin pre-salt
area, through the Lula-Mexilhdo submarine gas pipeline. This gas pipeline is 216 kilometres long and has the greatest depth
and length of a rigid submarine pipeline ever installed in Brazil. Lula-Mexilhdo is considered strategic for developing pre-salt
production in the Santos Basin and increasing flexibility in the supply of specified gas to the domestic market.

9 | Available at: https://comunicabaciadesantos.petrobras.com.br/empreendimento/mexilh%C3%A30. Accessed in: February 2022.

10 | The PAC was launched in 2007 during the Lula administration (2003-2010) and continued during the first Dilma Rousseff
administration (2010-2014). Within the scope of this program, about RS 1.9 trillion (about US$ 300 billion) were used in
2007-2016 in logistics, energy, social and urban infrastructure works in the country (BRAZIL, 2016).

11 | Plangas was instituted in 2006 to increase the gas production and processing capacity, which in that period was 15.8
million m3/day, and whose goal was to reach 40 million m3/day in 2008 and 55 million m3/day in 2010. This program was
strengthened and consolidated after the supply crisis with Bolivia, resulting from the nationalization of reserves explored by
Petrobras in that country in 2005 (COSTA et al. 2008).

12 | Fragmenting the licensing of large projects into small sections, groups or units, under the argument of procedural
facilitation, has been a constant practice in Brazil (HOFFMAN, 2015).

13 | Ibama Process No. 02022.003014/2005-75
14 | Ibama Process No. 02001.005437/2005-78
15 | Ibama Process No. 02001.005436/2005-23

16 | BRAZIL. Law decree No. 3,365, of June 21, 1941: Provides for Expropriation for Public Utility. Available at: http://www.
planalto.gov.br/ccivil_o3/decreto-lei/Del3365.htm. Accessed in: Jan 2016

17 | Regulated by State Decree No. 49,215/2004

18 | Subsequently, in 2013, the environmental licensing of the Caraguatatuba-Vale do Paraiba oil pipelines (OCVAP | and Il)
began to be monitored within the scope of this Civil Inquiry. With a length of approximately 68 km, the pipelines will transport
liquefied petroleum gas (LPG) and G5+ condensate, produced between the Monteiro Lobato gas treatment facility (UTGCA)
and the Henrique Lage refinery (Revap).

19 | MPSP/CAEXx Rl Technical Opinion No. 3,368, March 8, 2012

20 | The main objective of the cumulative effect assessment is to address global impacts to avoid the so-called tyranny of
small decisions, a term coined by economist Alfred E. Kahn to describe economic phenomena. This presents some decisions,
individually small in scope and temporal perspective that cumulatively result in an undesirable situation. Later, ecologist
William Odum adapted the premise to environmental degradation (DEAT, 2004).

21 | MPSP Technical Report of October 3, 2007
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22 | Port and road projects.

23 | Report of the working Group on Environmental Damage Assessment, coordinated by the MPSP, Involving Prosecutors,
Experts, and Scientists (2011).

24 | Unfortunately, this research could not interview the public prosecutors and attorneys involved. Nevertheless, the
presence of these sources could contribute to broadening the understanding of the relationship between these players and
the expert body.

25 | CAEX RI Technical Opinion No. 3,368, march 2012

26 | Understood as a process of building definitions for the situations experienced by social players, giving meaning to such
events and organizing the experience.
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