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ABSTRACT // RESUMO

In current Brazilian constitutional debate there may be no subject that
has generated so many publications as that of constitutional princi-
ples. Many of these publications, however, are a mere repetition of what
has been written before. The publication of Marcelo Neves' book “Entre
Hidra e Hércules: principios e regras constitucionais como diferenca
paradoxal do sistema juridico” is certainly an exception in this scenar-
io. Marcelo Neves' book brings new light to the debate and propos-

es a change of course. In this short article, I intend to defend my views
against the objections Neves raises in his book in order to show that, on
the one hand, his objections are unsound and on the other, that he does
not in fact offer an alternative to what he calls “still dominant models”.
// Talvez nao exista, no direito constitucional brasileiro atual, um debate
que tenha gerado uma producao tao intensa quanto aquele sobre princi-
pios constitucionais. Muito dessa producao, contudo, € mera reproducao
do que ja foi escrito antes. O recente livro de Marcelo Neves, Entre Hidra
e Hércules, é com certeza uma excecdo nesse cendrio. Ele traz novas luzes
ao debate e propoe mudancas de rumos. Neste breve artigo, pretendo
defender minhas ideias em face das objecoes que o autor suscita, para
mostrar que ele, de um lado, ndo tem razao nessas objecoes e, de outro,
nao oferece de fato uma alternativa aquilo que ele chama de “modelos
ainda dominantes”.
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INTRODUCTION

In current Brazilian constitutional debate there may be no subject that
has generated as many publications as that of constitutional principles.
Many of these publications, however, are a mere repetition of what has
been written before. The publication of Marcelo Neves’ book Entre Hidra
e Hércules: principios e regras constitucionais como diferenca paradoxal do
sistema juridico is certainly an exception in this scenario. Considering the
academic career of the author, this is no surprise.

Marcelo Neves’ book brings new light to the debate and proposes a
change of course. Although I agree with some of his views, our theses on
the issue are partially incompatible. In this short article I defend my views
against the objections Neves raises to some of my ideas in his book to show
that his objections are unsound and that he does not in fact offer an alter-
native to what he calls “still dominant models”.

To achieve these goals, this paper is organized as follows. Initially,
I address some of the criticisms that Neves makes of my works that have
no direct connection with the concepts of principles and balancing (section
1). From the second section onwards, the article is dedicated exclusively to
the debate on principles. I begin with a brief comment on the metaphor
used in the title of Neves' book (section 2), and then analyse the strategy
he uses to reject traditional forms of distinguishing between principles
and rules (section 3). I then discuss what Neves calls hybrid norms (section
4) and shortly thereafter his own concept of principles and rules (section
5). Next, I analyse what Neves calls intraprinciple collisions (section 6) to
show that this is a less important phenomenon than he deems it to be.
Ithen argue that Neves often does not clearly distinguish which issues are
theoretical and which are institutional (section 7). This paves the way to
the next section, in which I discuss the “misuse of principles” to show that
he does not clearly distinguish theoretical from practical issues (section
8). The next section (section g) analyses the alternative Neves proposes to
the theory of principles, especially in light of what he calls “comparative
balancing”. As Neves does in his book, the conclusion of this article (section
10) refers to Judge Iolaus, to demonstrate that, except perhaps for mytho-
logical judges, there may be a difference (sometimes a huge one) between
what a theory proposes and what judges (and other legal practitioners)
do when they say they are applying this theory. I shall try to demonstrate
that Neves’ objections to balancing and optimization, even though they
may be sound in relation to a particular legal practice that uses principles,
does not hit the theory itself.

1. A FEW ANSWERS TO SCATTERED CRITICISMS

In several parts of Neves’ book, my work is used as a counterpoint to what he
intends to defend. Although many of the objections he raises are not directly
connected to the central issue of his book, I do not want to leave these objec-
tions unanswered. This preliminary section is dedicated to these objections.
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The first of these objections is related to the so-called interpretation in
conformity with the constitution (verfassungskonforme Auslegung). In an
article on principles of constitutional interpretation and methodologi-
cal syncretism, I argued that it is odd that Brazilian constitutional schol-
ars usually consider interpretation in conformity with the constitution a
principle of constitutional interpretation, “since it is easy to see that when
it comes to interpretation in conformity with the constitution, one is not
talking about constitutional interpretation, since it is not the constitution that
must be interpreted in conformity with itself, but the ordinary laws. Thus,
the interpretation in conformity with the constitution may be useful, but
as a criterion for the interpretation of ordinary laws, not for constitution-
al interpretation”.' In passing, I argued that the interpretation in confor-
mity with the constitution is not part of the list of principles of constitu-
tional interpretation developed by Konrad Hesse in Germany, which often
served as the basis for Brazilian works on the subject.”

Neves’ objection, based on Hesse’s work, has two arguments: (1) when
one uses the interpretation in conformity with the constitution, it is not
only the ordinary law that is being interpreted, but the constitution as well;
and (2) the reception of Hesse’s work in Brazil was not inaccurate, since he
himself included the interpretation in conformity with the constitution
among the principles of constitutional interpretation.’®

I have already rebutted the first objection elsewhere,“ where I made it
clear that while the interpretation according to the constitution is sure-
ly a method of interpretation of ordinary legislation, it is evident that the
parameter for this is the constitution and, thus, “if the constitution is the
parameter that guides the interpretation of ordinary legislation, the consti-
tution itself must also be interpreted”.’ Nevertheless, I concluded: “in the
interpretation in conformity with the constitution, the main goal is not
to interpret the constitution itself, but the ordinary legislation, which is
why it cannot be considered a principle of constitutional interpretation”.
My conclusion, therefore, absolutely does not stem from the assumption
that when one interprets in conformity with the constitution only the ordi-
nary law, and not the constitution, is interpreted. My reasoning is based
on the simple fact that, contrary to the case of other so-called principles of
constitutional interpretation, in the case of interpretation in conformity
with the constitution the constitution is a parameter for the interpreta-
tion of ordinary legislation, not for the interpretation of itself. Therefore,
this is not a principle of constitutional interpretation.

In relation to the question whether the reception of Hesse’s ideas was
inaccurate or not, although this seems to me to be less relevant, I must
stress that Hesse did not include the interpretation in conformity with
the constitution among his principles of constitutional interpretation, at
least not directly. Although he did include it in a very indirect way, through
the so-called “interpretation of the constitution in conformity with the
law” (gesetzeskonforme Auslegung der Verfassung),® I do not believe that
Brazilian constitutional scholars had this in mind when they included
the interpretation according to the constitution among the list of princi-
ples of constitutional interpretation.
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Further, Neves raises objections to some examples of what I called
“methodological syncretism”. The most important is related to the incom-
patibility between Robert Alexy’s and Friedrich Miller’s theories, especial-
ly with regard to balancing. According to Neves, since for Miiller the legal
norm arises only at the end of the interpretation process, it would natu-
rally not be subject to balancing, in the same fashion that Alexy’s defini-
tive rule obtained after balancing. Therefore Neves concludes that there
is nothing incompatible between the two theories.”

These arguments are not convincing. It is Neves himself who argues
that “for Miiller, during the concretization process, balancing appears as
a potentially irrational factor in the process of establishing legal norms”®
Therefore, if Miiller argues that during the concretization process balanc-
ing is an irrational factor and that, after concretization, there is no longer
any room for balancing, how can this be compatible with Alexy’s theory
in which balancing is one of the most prominent features? The answer to
this simple and straightforward question cannot be found in Neves book.’

Neves’ final objection to my thesis against a methodological syncretism
asserts that the objections that I raised towards several commentators may
also be raised towards my own work, at least “in relation to the distinc-
tion between the local and the universal”.'° Neves argues that, through the
reception of Alexy’s theory of principles, I do exactly what I criticise, i.e.
Iimport a theory conceived for the reality of a given country and, above all,
atheory that is not unanimously accepted, and try to make people believe
it is a universal theory. To support this objection, Neves maintains that
(1) Alexy did not intend to develop a universal theory, but a theory of the
fundamental rights of the German constitution,; (2) that even in the case
of Germany, the jurisprudence on which Alexy’s theoretical reconstruc-
tion is based is being gradually abandoned; and (3) that this jurisprudence
cannot be found in other countries with a strong legal tradition.'*

The response to these arguments is quite straightforward. Firstly,
Alexy’s warning in his Theory of Constitutional Rights, that his theory is
a theory of the fundamental rights of the current German constitution,
is well-known:

“A theory of constitutional rights of the [German] Basic Law is a theo-
ry of certain specific enacted constitutional rights. This distinguishes
it from theories of constitutional rights which were valid in the past
(legal-historical theories), and also from theories about constitutional
rights per se (philosophical theories). It also distinguishes it from theo-
ries of constitutional rights not part of the [German] Basic Law, such

as the constitutional rights of other states or of the German Regions”. "

Nevertheless, this local aspect is not enough to control the reach that
the theory may have beyond the limits established by its author. And it
is Alexy himself who points this out when he argues that “comparative
accounts have an important role to play in the interpretation of the consti-
tutional rights of the [German] Basic Law”'* which clearly implies that
theories about fundamental rights of specific countries, such as his theory,
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may through a comparative approach, play a significant role in the inter-
pretation of fundamental rights in the Brazilian or other constitutions.

Moreover, Neves’ objection seems to assume that, when I argued there
was no evidence that Hesse wanted to create a general theory of consti-
tutional interpretation and that his work focused on German constitu-
tional law, I was trying to argue that this national focus would prevent
an international reception. But it would be naive to suppose this and a
careful reading of my text would show that I argued something differ-
ent. I explicitly stated: “To be sure, the fact that Hesse limits the scope of
his work to German law does not prevent it from being relevant to other
legal systems”."*

Finally, Neves argument that the jurisprudence on which Alexy’s theo-
retical reconstruction is based is being abandoned, is also not relevant.
My preference for this or that theory has no relation to the courts that
apply it. I am aware that Alexy’s theory of fundamental rights, especially
his idea of optimization requirements, is very controversial in Germany.
And I am also aware that the jurisprudence of the German Constitution-
al Court on which Alexy’s reconstruction is based is also being challenged.
And Neves certainly also knows that I am aware of this, since he resorts
to the very same debate — between Kahl and Hoffmann-Riem — which I
analysed in a previous work."’

But knowing whether this or that theory is accepted or not by this or
that court, in this or that country, has never been the core of my critique
of methodological syncretism. I quite explicitly stated in the aforemen-
tioned work, that the low impact that that list of principles of interpreta-
tion had in his own country would not in itself be a problem, were it not
also for the limited practical importance that these principles have for
constitutional interpretation”.'® In other words, what matters is not the
amount of people or institutions that follow a given theory, but how rele-
vant it is for constitutional interpretation. What I questioned at the time
was an often dilettantish and rhetorical reception, without any concern
for consistency, compatibility and practical applicability of these theories.

Having made these considerations about the objections Neves raises
against some of my ideas, which have no specific relationship to the main
subject of his book, I shall, from the next topic onwards, examine more
specifically his discussion of constitutional principles.

2. THE METAPHOR THAT GIVES TITLE TO THE BOOK

Marcelo Neves opens his book by explaining the metaphor of the book
title. The reference to Hercules is clearly associated with the figure of Judge
Hercules proposed by Dworkin.'” According to Neves’, Judge Hercules is
“able to identify the appropriate principles for deciding a case, provid-
ing the only correct answer or at least the best judgement”. Based on this,
Neves claims that “one can say that principles are Herculean”.'®* From
there, Neves proposes an inversion: for him, rules should be considered
Herculean, whereas principles have the character of the Hydra." This is
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because, like the Hydra, a multi-headed mythological figure, principles also
have a multi-headed character, due to their plural nature, which enriches
the argumentative process, “opening it up to a variety of starting points”*

In contrast, rules are Herculean, since, as Hercules cut off the Hydra’s
heads, rules serve to decrease plurality, limiting the argumentation process
by absorbing uncertainty.”'

Even though the metaphor is not central to the book, the fact that it is
used as its title deserves some comments. There is clearly an unjustified
step in Neves’ reasoning, when, after establishing a connection between
Judge Hercules (Dworkin) and constitutional principles, he concludes that
principles are Herculean. The fact that Judge Hercules must identify all the
legal principles relevant to the decision of a given case does not allow us
to classify principles as Herculean. Perhaps Hercules’ task is, as it should
be, Herculean, but the principles themselves are not Herculean. Especially
because Hercules task is not only to identify and manage principles, but also
rules, precedents and legislation. This does not make rules, precedents and
legislation Herculean. The labour of Judge Hercules is Herculean, and prin-
ciples are just one among many “legal materials” that he must work with.

Neves apparently defines principles as Herculean to justify a novel
endeavour: switching the roles of principles and rules. There certainly is
a parallel between Hercules cutting off the Hydra’s heads and the rules
restricting the scope of principles. But the role of a judge is Herculean,
whether the judge is Hercules or not.

3. THE REJECTION OF A GRADUAL DISTINCTION BETWEEN RULES
AND PRINCIPLES

Like Alexy** and other supporters of his theory of principles,”* Neves
rejects the traditional distinction between principles and rules based on
degrees of precision, discretion, generality and others. Alexy calls these
weak distinctions.*

However, it seems that the strategy Neves used to reject the gradual
distinction between rules and principles errs by adopting a certain circu-
larity. To illustrate this, I will use the example of distinction based on the
degree of generality. According to this criterion, principles are more gener-
al than rules. To reject this criterion, Neves uses as an example legality in
criminal law (Brazilian Constitution, article 5, XXX1x): although it has a
high degree of generality, this norm is a rule, not a principle, because it
“serves as a definitive criteria for deciding a case”.”® For him this demon-
strates that the level of generality cannot be used as a criteria for distin-
guishing between rules and principles.”®

But this reasoning confuses two criteria. It is not possible to claim that
legality in criminal law, although general, is not a principle, but a rule,
because it “serves as the definitive criterion for deciding a case”, since this
concept of a rule simply does not apply for those who classify legality in
criminal law as a principle. For them, if a norm has a high degree of gener-
ality, this is enough for it to be regarded as a principle.
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A more exaggerated example may make this clearer. Let us assume
that someone set the following criteria for the distinction between rules
and principles (within the fundamental rights of the Brazilian Consti-
tution): if the number of the section of article 5 in which a given right is
enshrined is an even number, then it is a principle; if it is an odd number,
it is a rule. Thus, equality between men and women (article 5, 1) and free-
dom of profession (article 5, X111) would be rights guaranteed by rules, while
freedom of expression (article 5, 1v) and the prohibition of ex post facto
criminal law (article 5, XL) would be rights guaranteed by principles. No
matter how nonsensical this criterion is, the fact is that one cannot refute
it by claiming that the prohibition of ex post facto criminal law is guar-
anteed by a rule, and not by a principle, since it does not admit balancing
or because it “serves as the definitive criterion for deciding a case”; unless
these concepts of rules were universally accepted, which is not the case.
In other words, I cannot use my own concept of a rule (or a principle) to
reject a classification based on different criteria.”’

To be sure, this does not mean that one cannot raise objections to the
criteria used to establish a given classification. For instance, one can point
to some methodological weaknesses or lack of utility of certain classifica-
tions. In this sense, in a work published some time ago, I argued:

“Classifications are either consistent and methodologically sound, or
contradictory — when, for example, several distinguishing criteria are
unduly combined — and therefore barely useful or not at all. If one
defines a ‘principle’ by its fundamentality, it makes sense to speak of a
principle of legality or a principle of nulla poena sine lege. These are
undoubtedly two fundamental norms in any constitutional democracy.
However, if one prefers to use the criteria established by Alexy, [..] one
must leave out of her typology some norms traditionally called prin-
ciples — legality etc. — since, despite their fundamentality, they could
no longer be considered principles and should be included in the cate-
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gory of rules”.

4. ALMOST RULE, ALMOST PRINCIPLE: THE HYBRID FORMS

Within the debate on rules and principles, a recurring issue is the exis-
tence of intermediate categories, or of norms that are sometimes prin-
ciples and sometimes rules. In this context, Marcelo Neves refers to the
concept of hybrid, as follows: “norms that are in an intermediate position
between principles and rules”.*® To justify his conclusion, Neves refers to
the Weberian concept of ideal types. For Weber, ideal types are construct-
ed from a one-sided accentuation of one or a few variables of the object
being examined.*® It is thus an abstraction, an intellectual construction
that functions as a method for sociological analysis.

Even if one accepts that the concept of ideal type has some relevance to
understanding the normative distinction between rules and principles,*’
it would certainly not be relevant to classifying some norms as hybrids.

103



The Brazilian Supreme Court needs Iolaus: [...], Virgilio Afonso da Silva, pgs. 96 — 117

If it is true, as stated by Weber, that ideal types are utopian and that “in their
conceptual purity, this mental construction cannot be found anywhere”*?
then the obvious conclusion would be that in the real world everything
is hybrid. But would it make sense to say, for example, that the Swedish
monarchy is not a monarchy, but a hybrid, because eventually some char-
acteristics of the ideal type of monarchy are not present? Or, for the same
reasons, that the German parliamentary system is not a parliamentary
system, but a hybrid? Or that Beethoven’s Ninth Symphony, because it
contains a choir, is not a symphony but a hybrid?

In the case of rules and principles, even if one assumes that there are
cases in which it is not clear whether a norm is a rule or a principle, this
has no relation to the concept of ideal type. If one accepts that principles
are norms that establish a prima facie right and that rules are norms that
establish a definitive right, there seems to be no room for hybrids. In other
words, there may be difficulties, in many cases, in defining whether one
is dealing with a rule or a principle, but this difficulty does not stem from
the existence of hybrid figures. It is just a classificatory difficulty.

Still, leaning on Aarnio’s ideas,** Neves speaks of “principle-like rules”
and “rule-like principles”®* as examples of what he calls hybrids. A concrete
example, also borrowed from Aarnio, would be the principle of freedom
of expression, which if applied in isolation, without colliding with anoth-
er principle, behaves as a rule, because it can be used directly to the solu-
tion of a case.*®

The impression that this is a hybrid stems from the fact that Neves —
in my view, without any sound justification — argues that only rules are
“applied directly to the solution of a case”. Moreover: when he combines
two criteria to distinguish rules from principles, he automatically creates
a hybrid figure. If one defines principles as norms subject to balancing
and, at the same time, as norms that cannot be used directly in the solu-
tion of a case, one creates, through this very definition, the possibility of
hybrids: when a norm is subject to balancing and, at the same time, is used
for the solution of a case, it does not fit neatly into the category of prin-
ciples (precisely because it directly addresses the case) or into the catego-
ry of rules (since it is subject to balancing). However, the emergence of
hybrid norms here has nothing to do with the concept of ideal types, but
with the improper combination of distinctive criteria. This will be anal-
ysed in the next section.

5. THE CONCEPTS OF RULES AND PRINCIPLES

For Marcelo Neves, principles are norms that are at the reflexive level of the
legal order, and are designed to guide the interpretation of other norms,
without being, however, definite reasons for a decision-norm. Rules, in
turn, are “norms that are able to function as definitive reasons for legal
issues, but do not act as reflexive mechanisms”.?

In this passage quoted here and in many others,*” the main distin-

guishing criterion advanced by Neves is the ability or inability of a norm
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to serve as a definitive reason for a decision. This is why, whenever a norm
is applied to directly decide a specific case, it is readily classified by Neves
as a rule or as a hybrid (a rule-like principle). It seems to me that this is
the source of many misunderstandings.

The example borrowed from Aarnio — a case in which the freedom
of expression (a principle) does not conflict with any other principle and
therefore serves directly to decide a case — may be useful to illustrate my
point. To do so, I will quote something that I wrote some time ago:

“It is incorrect to say that whenever a norm does not collide with anoth-
er norm and is therefore directly subsumed, it is thus a rule. [..] The fact
that a norm has been applied to its full extent means neither that it is a
rule, nor that no optimization took place. [..] The fact that the applica-
tion of principles does not always require balancing does not alter the
fact that the application of principles may require balancing. This is
the decisive point: only norms that may be subject to balancing can

be optimized and therefore classified as principles”.*®

In Aarnio’s example, the fact that the freedom of expression does not clash,
in some cases, with any other principle and may therefore be applied with-
out balancing, in no way changes its classification as a principle, since this
norm — freedom of expression — can be subject to balancing if the situa-
tion so requires. It does not turn it into a hybrid, or into a “rule-like prin-
ciple” simply because in certain situations it may be directly applied to a
case and decide it definitively. The possibility of being applied directly to
decide cases has never been a criterion to distinguish between rules and
principles, at least not in the version supported by Alexy. Thus, one cannot
criticize his theory for not accepting hybrids, if in fact the hybrids only
emerged when Neves introduced a new criterion, alien to Alexy’s model.
Neves’ new criterion may even be useful for other analytical purposes,
but not to raise objections to a classification that, good or not, was based
on other criteria.

6. INTRAPRINCIPLE COLLISION

Neves argues that the idea that principles are prima facie unlimited cannot
be accepted. In his view, the existence of what he calls “intraprinciple colli-
sions” is incompatible with this unlimited character. An intraprinciple
collision occurs for instance when “the same principle is simultaneous-
ly invoked as the foundation of the reasoning of both parties in a consti-
tutional controversy”*® Therefore, according to Neves, it would be possi-
ble to say that even prima facie “every right grounded on a principle, when
invoked by one party, will always be intrinsically limited by the same right
invoked by the other”*’

Ido not think that there is a difference between a collision between two
distinct principles and a collision involving the same principle. Especially
for the definition whether principles are prima facie unlimited or not, this
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distinction seems to be irrelevant. And the examples Neves uses are not
convincing for demonstrating that it is. Especially those examples relat-
ed to cultural clashes — like the different values attributed to the right to
life in Western culture and in some indigenous cultures — seem to have
no direct connection with the theoretical distinction between principles
and rules. These clashes — and all their implications — take place irre-
spective of the underlying theory of norms.

7. THE NORMATIVE AND THE INSTITUTIONAL LEVEL

Some of the usual objections raised to the distinction between principles
and rules as well as to balancing and optimization often seem to undu-
ly combine the normative and the institutional realms. One of the objec-
tions raised by Neves also fails to distinguish these two levels.

In his analysis of the relation between the European Court of Human
Rights and national courts, Neves argues, considering in particular the
German Constitutional Court, that in the current stage of European inte-
gration, “the narcissistic denial of the decisions of the European Court
of Human Rights by national courts, based on an optimizing balancing
of their domestic constitutional principles, does not seem acceptable”.*!

The background of this criticism was the stance of the German Consti-
tutional Court to mitigate the effects of the decision of European Court in
the Caroline of Monaco (or Caroline of Hanover) case. Instead of accept-
ing a binding and direct effect of the decisions of the European court,
the German court ascribed to them merely an argumentative value. The
German court also affirmed that it is the duty of national courts to take into
account, as far as methodologically sustainable, the standards of the Euro-
pean Convention on Human Rights, as interpreted by the European Court.**

There is no doubt that in this and other cases, there is a tension between
domestic and supranational jurisdiction. But what this tension has to do
with the optimization idea is something that is not clear in Neves’ anal-
ysis. The fact that the German court — supposedly — has an “optimiz-
ing stance” is not a sufficient argument. Similarly to what occurs in the
example of so-called intraprinciple conflicts, the tension between differ-
ent levels of jurisdiction is independent from the underlying theory of
norms. It seems to be possible — and necessary — to address institution-
al and normative tensions independently, except in those cases in which
the institutional tension is caused — or at least enhanced — by the under-
lying theory of norms. But Marcelo Neves does not raise any arguments
to demonstrate that this is the case in the example he uses. The fact that
the German Constitutional Court — supposedly — adopts an “optimizing
stance” is an insufficient argument. It would be necessary to demonstrate
the link between this stance and the institutional tension he describes.
But this link simply does not exist.
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8. MISUSE OF PRINCIPLES: THE BRAZIL OF TODAY AND THE
BRAZIL OF YESTERYEAR

One of the most frequent arguments of those who intend to criticize the
theory of principles and the use of optimization and balancing is the one
that points to a misuse of these methods. The argument usually has the
following structure: judges throughout Brazil, at every level, have taken
the most odd decisions claiming that they are balancing principles, there-
fore the theory of principles must be rejected.**

Neves, even though from a different theoretical framework than those
underlying the most common criticisms, also raises a similar objection.
First, Neves argues that the model of principles is superadequate to Brazil-
ian social and political reality, due to the lack of law’s autonomy vis-a-
vis other social variables.*® This lack of autonomy subordinates the law
“to private interests and other social factors”, undermining the relevance
of rules and principles.*® Assuming that legal consistency is guaranteed
only if there is a reciprocal relationship between theory and practice, and
assuming also that this reciprocal relationship does not exist in Brazil,
due to the subordination of the law to other interests, Neves concludes
that the theoretical reasoning is weakened.*’

According to Neves, rules, with their definitive character, would make
the mentioned deviations more difficult, whereas principles could help
to conceal private interests behind an apparently legal guise. In Neves’
own, sharp words: “principles are more prone to misuse in the interpre-
tation process”.*®

Thus, Neves supposes that the lack of autonomy of law, if not caused
by, is at least strongly bolstered by the use of principles. The theory of
principles would therefore be at least partially responsible, if not entire-
ly, for contaminating the law with private interests and for other devia-
tions. Resorting to principles would then largely serve the accommoda-
tion of concrete and particularistic interests.*’

Even though I also recognize that there is a certain infatuation with
principles in Brazil, which tends to create an environment prone to undue
balancing and bad decisions, it does not seem to make sense to blame
principles (and balancing itself) for the questionable effects that sever-
al commentators, including Marcelo Neves, appear to bestow them. Just
as the criticism that points to an alleged irrationality in balancing, espe-
cially in Brazil, seems to assume that before the “discovery” of the theory
of principles Brazilian jurisprudence had been an example of consisten-
cy, coherence, objectivity and rationality, features that would have been
undermined by the fascination with principles, Neves’ critique, according
to which principles are the gate through which private interests enter the
law and undermine its autonomy, seems to assume that before the theory of
principles, such autonomy actually existed and that legal rules were given
their due value and prevented economic, political, relational, and familial
interests from blocking the realization of the constitutional provisions.

But it is Neves himself who points out that: “Brazilian constitutional
history is marked by the problem of a poor capacity to reproduce the law
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in a constitutionally consistent manner. Both the past and the present
[..] point to this problem”.*® However, in light of this, if the theory of prin-
ciples is superadequate to the Brazilian case, the same conclusion would
apply to everything that came before.’’ But — as much for the past as for
the present — this is an empirical question, not merely a theoretical one.
In this sense, it requires demonstration, not just supposition, however
plausible it may be.

Still, even if we set aside the requirement for empirical demonstration
and limit ourselves to the theoretical issue, it seems naive to assume that a
model composed only by strict and absolute rules would make deviations
more difficult because these would supposedly become more explicit.*?
It is thus no surprise that the model proposed by Neves does not entail a
system composed only of rules and it does not reject balancing as an inter-
pretative tool. Therefore, it is necessary to ask whether and why the alter-
native offered by Neves could increase the reciprocal relationship between
constitutional theory and constitutional practice in Brazil.

9. THE CRITIQUE OF OPTIMIZATION

Marcelo Neves’ main criticism of the theory of principles, as developed
by Alexy, is directed to the concept of optimization. Since Neves assumes
that balancing is unavoidable, it could be argued that, despite the objec-
tions analysed so far in this article, his model largely coincides with that
of Alexy, in which balancing is also a central element. The attempt to move
away from Alexy is then based on a strategy that accepts balancing, with-
out accepting optimization.

9.1. OPTIMIZATION AND THE SINGLE CORRECT ANSWER

One of the main reasons for the preceding affirmation is the link that Neves
establishes between optimization, in Alexy’s sense, and the idea of single
correct answer, as found in Dworkin.* It is not the case here to analyse
in depth the debate on the Dworkinian idea of single correct answer.>* It
suffices: (1) to refer to the objection that Alexy himself raised to the thesis
of a single answer, which, as he said, is “destined for failure”*® and (2) to
note that, if optimizing were “seeking a single correct answer”, then the
legislator would never be free to legislate, since this freedom is intrinsically
based on the existence of different (correct) answers to the same problem.*®

9.2. AN ALTERNATIVE TO OPTIMIZATION?

Since Neves accepts balancing as unavoidable and, at the same time, rejects
the idea of optimization (although, in my view, for the wrong reasons,
because he does so based on an unjustified association between optimiza-
tion and single correct answer), one hopes to be presented with an alterna-
tive model. In other words, the reader of Marcelo Neves’ book who accepts
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the objections raised to what he calls “optimizing balancing” surely expects
Neves to present his own model. As a matter of fact, this should be the main
expectation of any reader. At this point, however, it seems to me that this
expectation is not fulfilled.

Neves uses the Brazilian Supreme Court decision in the ADI 3510 case,
on the use of embryonic stem cells for research and therapy, as an exam-
ple of why an optimizing balancing would be inadequate. At this point,
Neves adds something to his criticism of optimization, something that
goes beyond the (mistaken) association with the idea of a single correct
answer. According to Neves, the inadequacy of the optimization thesis is
due to the fact that the optimizing balancing is unsuitable for considering
variables that go beyond the rights at stake and incorporating the impact
of a decision “on the various social spheres involved”.*’

However, Neves does not justify why the balancing based on the idea
of optimization would be unable to take into account other variables that
go beyond the constitutional rights at stake. The second example he uses
also does not clarify his argument. According to Neves, in the decision of
the ADPF 101 case, on the importation of second-hand tires:

“‘one should not speak of an optimization of principles, but of a reaction
to the danger and to the trend of economic dedifferentiation of society
at the expense of an order based on fundamental rights. [..] the issue
was not limited to the individual interests of the parties to the case (free
enterprise versus the right to health), but also the impact on the rela-
tion among social spheres: the health system, necessarily associated to

a healthy environment, vis-a-vis the economy”.*®

He concludes, partly based on Ladeur, that:

“the optimizing balancing paradigm is strongly linked to the position
of groups and therefore ‘is both cognitively and normatively focused
especially on the short-term effects, neglecting the long-term ones”*’

It is easy to notice that there is no justification for Neves’ objections. He
simply states that the so-called “optimizing balancing” has this or that
weakness, using this or that decision as an illustration, even if it is not clear
that some form of balancing was used at all in these decisions. He quotes a
number of authors who are critical of balancing, but in the end it is hard
to know what in the concept of optimization justifies Neves’ conclusions.

9.3. THE VALUE OF PRECEDENTS

Moreover, Neves’ insists on ignoring the value of precedents within the

theory of principles. As already mentioned, Neves often argues that balanc-

ing is connected to an ad hoc rationality “without a long-term perspective” *°

and that the reasoning tends to be limited to the case to be decided and “does

not offer any criteria for reducing the ‘surprise effect’ in future cases”.®’
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However, there is nothing within the theory of principles that limits
the reasoning to the case currently being decided, nor any feature hostile
to the use of judicial precedents. The recurring reference to precedents
throughout Alexy’s works, as well as in the works of other supporters of
his theory of principles, is clear evidence of this.®> As I have stressed else-
where, legal uncertainty is closely associated to the idea of ad hoc deci-
sions, which tend to occur where no social control is present, irrespec-
tive of method of legal interpretation and of the theory that underlies
this method.*®

9.4. COMPARATIVE WEIGHING

As stated above, the reader of Marcelo Neves’ book certainly expects him
to provide his own model as an alternative to the model based on the idea
of optimization. Despite the several objections that Neves raises to Alexy’s
theory, one of his central ideas — the need to balance principles — is not
rejected. As already mentioned more than once above, Neves himself
says: “There is no doubt that the requirement of weighing or balancing,
when constitutional principles (and norms in general) conflict, is tout
court unavoidable”.*

Thus, in spite of some marginal disagreements, which, as I tried to argue
throughout this article, are not convincing, the central dispute is Neves’
rejection of the idea of optimization, which is central to Alexy’s theory. As
seen above, this rejection is based on a misapprehension of the idea of opti-
mization within the theory of principles. Contrary to what Neves argues,
optimization does not imply the existence of a single correct answer, nor is
it unable to account for variables that go beyond the rights at stake. More-
over, its effects are not limited to the case currently being decided and,
therefore, it is not synonymous with ad hoc reasoning.

Nevertheless, even exempting optimization from these criticismes, it
could still be possible that Neves provides a model of balancing that could
be even better than that based on the idea of optimization. But what is his
model? What kind of balancing does his model embrace (since, in his own
words, balancing is unavoidable after all)?

Marcelo Neves proposes a model that features what he calls “compar-
ative balancing”®® It is not easy, however, to understand the characteris-
tics that differentiate this kind of balancing from that which Neves calls
“‘optimizing balancing”. At first, Neves only states that “[t]o speak of opti-
mization requires assuming not only comparability but also commen-
surability”.®® This assumption, however, is not justified. It serves mere-
ly as a bridge for Neves’ conclusion that: since fundamental rights are
incommensurable, then optimizing balancing is inadequate. But this is
a fallacy, because it is not correct to assume that balancing — whatever
it may be — depends on commensurability. Precisely the opposite is true:
balancing is only required when there is incommensurability, since when
there is a common metric between two things, there is no balancing, but
simple measurement. In our everyday lives, we are constantly faced with
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incommensurable options for actions and decisions. This, however, does
not prevent us from taking decisions nor make them irrational ones.*’

The difficulty in understanding what Neves calls “comparative balanc-
ing” derives therefore from his strategy to define it mainly through a
contrast to the negative characteristics that Neves sees in the idea of opti-
mization. Thus, what characterizes his comparative balancing would be
the fact that it does not have any of the supposed weaknesses of optimiz-
ing balancing. But if, as [ attempted to demonstrate above, the weakness-
es of the “optimizing balancing” seem to stem from Neves’ own interpreta-
tion (in my view a mistaken one) and not from the concept of optimization
itself, then the differences between both forms of balancing simply crum-
ble. Furthermore, it is symptomatic that, unlike in works based on the
theory of principles, Neves does not strive to show how his "comparative
balancing" could work in practice, by means of (real or hypothetical) exam-
ples. It is insufficient to say that comparative balancing has this or that
strength or that it does not have this or that weakness that the “optimiz-
ing balancing” supposedly has. This must be demonstrated. This demon-
stration, however, is not found in Neves’ book.*®

10. CONCLUSION: JUDGE IOLAUS

A last attempt to try to understand Neves’ model and what distinguish-
es it from the theory of principles would be through the figure of Judge
Iolaus. But this last attempt is also unsuccessful.

In Greek mythology, Iolaus was Hercules’ nephew and helped him in the
fight against Hydra. Just as Dworkin used the figure of Judge Hercules, as
mentioned above, Neves uses Judge Iolaus. To become familiar with him,
alonger quotation seems necessary:

“Iudge Iolaus [..] is not erratically subordinated to the power of prin-
ciples [..]. He does not change his position ad hoc to satisfy every new
strategy in which principles are invoked. He is not impressed by princi-
ple-based rhetoric. [..]. He does not recast a new principle in every case
in order to cover up his actions in favour of private interests associated
to power, money, religion, kinship, friendship, good relations etc. In other
words, he does not use principle-based rhetoric to impress the parties to

the legal disputes and hence conceal his inconsistent legal practice”.*’

But moreover, according to Neves, Iolaus “does not put himself in a posi-
tion of intellectual superiority” and “does not isolate law from its social
context”. Sometimes, he even resorts to balancing, but does so sparingly.
Not surprisingly, Iolaus, like Neves, rejects the “optimizing balancing”, but
accepts a comparative weighing. He considers all points of view, “from the
social systems as well as from individuals and groups”. Iolaus rejects ad hoc
balancing, takes judicial precedents into account and knows that his deci-
sion should serve as guidance for future cases. He is not naive and knows
that the legal world does not begin again at every case!”’
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As it is easy to notice, like his uncle Hercules, Iolaus is a great judge and
an exceptional being. Therefore, we can only hope that after further care-
ful consideration he will realize that, unlike what Marcelo Neves claims,
there is no difference between “optimizing balancing” and “comparative
balancing”. I am sure that if Iolaus read Alexy and other advocates of the
theory of principles unhurriedly, he would realize that optimization not
only does not reject, but rather, requires consideration of all the variables
that Marcelo Neves argues it despises.

In the end, Iolaus will realize that the problems Neves sees in the theory
of principles are actually the result of an unsound equalisation between
this theory and an undiscerning principle-based reasoning not unusu-
al among Brazilian legal practitioners. This undiscerning practice may
suffer from many of the weaknesses that Neves identifies, often resorting
to the terminology of the theory of principles in an attempt to enhance its
legitimacy and rationality. Still, it seems imperative to make some clear
distinctions: when a theory falls prey to amateurish and undue appropri-
ation, one cannot blame the theory. In other words, a theory is not inval-
id just because it is improperly used by some Brazilian legal scholars and
practitioners. Deep down Neves knows this, but refuses to admit it. At one
point, when criticizing a decision of the Brazilian Supreme Court that made
rhetorical use of principles, Neves, mentions that the vote of the judge
rapporteur “cites [..] Ronald Dworkin, Robert Alexy and Virgilio Afonso
da Silva”. But the same Neves surprisingly argues that “it is not relevant
[..] to discuss the compatibility of the reasoning underlying the opinion
of the court with the views of the mentioned authors”."*

I am sure that Iolaus would never argue like this. Iolaus would proba-
bly say that if there is something truly important to discuss when using a
given practice to reject a given theory, it is to determine whether the prac-
tice really follows the theory. Therefore, all of Neves’ objections that are
based on the “use and misuse of principles” fall apart. Were it not so, if one
day a judge uses Neves’ book in a completely distorted fashion to justify a
decision whose purpose is simply to conceal private, economic, political,
relational or familial interests, Neves could only come to one conclusion:
his own model is wrong. After all, as he argues, it is irrelevant to know if
what a judge says is really compatible with the theory he claims to use.
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