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Resumo

A presente dissertacdo analisa de que modo a separa¢do de poderes e o
modelo de freios e contrapesos influenciaram o processo de
institucionaliza¢do da regulacdo de telecomunicagdes nos EUA e no Brasil,
culminando com a criagdo da americana Federal Communications
Commission (FCC) e da brasileira Agéncia Nacional de Telecomunicagoes
(Anatel). Uma vez que a experiéncia do setor ferroviario foi determinante
para a formatacdo institucional da regulacdo sobre a telefonia, o trabalho
inicia pela avaliacdo daquele setor, onde descreve o processo que levou a
institucionalizagdo da Interstate Commerce Commission (ICC). Em seguida,
o trabalho descreve o processo de institucionalizagdo da FCC, bem como os
eventos que levaram a reconfiguracio dessa agéncia pelo
Telecommunications Act de 1996. O estudo entdo se volta a experiéncia
brasileira de telecomunica¢des, descrevendo o longo caminho de
centralizacdo operacional e normativa pelo governo federal, culminando
com o monopdlio das telecomunicagdes firmado pela Constituicdo de 1988.
Finalmente, o estudo descreve o processo de ruptura institucional que
resultou na criacdo da Anatel em 1997, e avalia a consolidagdo de suas
caracteristicas até o presente. A descricdo busca enfatizar os problemas
regulatorios trazidos especialmente no setor de telefonia e confronta-los com
a busca de solugdes institucionais que propiciassem a implementacdo de
politicas publicas de telecomunicacdo nos paises paradigmas. Ao avaliar a
busca de solugdes institucionais, as relagdes entre os trés poderes e entre os
entes federados sdo identificadas. Ao final, com base na experiéncia relatada
no setor de telecomunicagdes, o trabalho conclui sobre as implicagdes entre
as caracteristicas de institucionaliza¢do das atuais agéncias reguladoras e o
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principio da separagdo de poderes, ponderando o processo de conformacgdo
dessas caracteristicas frente a fungdo de garantia institucional da liberdade
exercida por aquele principio.

Abstract

This dissertation analyses the way in which separation of powers and
checks and balances have influenced the process of institutionalization of
telecommunication regulation in the USA and in Brazil, leading to the
creation of the American Federal Communications Commission (FCC) and
the Brazilian Agéncia Nacional de Telecomunica¢des (Anatel). As the
experience of the railway sector was paramount to the institutional
framework of telephony regulation, the paper begins by evaluating that
sector and describing the process which lead to the institutionalization of
the Interstate Commerce Commission (ICC). It is followed by a description
of the process of institutionalization of the FCC, as well as the events
leading to the reframing of that agency by the Telecommunications Act of
1996. Then, the Brazilian experience is focused by the description of the
long road of operational and normative centralization by the Federal
Government leading to the monopoly of telecommunications established by
the Constitution of 1988. Finally, the essay describes the process which
resulted in the creation of Anatel in 1997 and evaluates the consolidation of
its characteristics up to nowadays. The description purports to emphasize
the regulatory problems brought especially by the sector of telephony and to
confront them with the search of institutional solutions that could uphold the
implementation of telecommunication public policies in the paradigm
countries. When evaluating the search of institutional solutions, the
relations among the three powers and among federal entities are identified.
At last, based on the aforementioned experience of the telecommunication
sector, the paper reaches a conclusion about the implications between the
characteristics of the institutionalization of the present regulatory agencies
and the principle of separation of powers, referring to the process of
conformation of those characteristics vis-a-vis the role as institutional
guarantee played by that principle.
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Resumo

A presente dissertagdo investiga de que maneira a regulagdo setorial
instituida no Brasil compatibilizou-se ou deixou de se compatibilizar com os
institutos juridicos de indole constitucional do mercado e da universalizagdo
de servigos publicos. Adotou, para isso, como estudo de caso, a regulacdo
do Servigo Telefonico Fixo Comutado (STFC) estabelecida, no setor de
telecomunicagdes, a partir da privatizagio do sistema TELEBRAS,
analisando as principais linhas da politica regulatoria desse servigo até o ano
de 2007. O trabalho cuida, assim, em um primeiro passo, da abordagem
tedrica da regulagdo, do mercado e da universalizagdo, enquanto conceitos
expressos juridica e constitucionalmente no Brasil e, em seguida, analisa a
configuragdo da regulacdo brasileira, diante das teorias e rationales
regulatorias e do estudo de caso escolhido. Ao final, conclui-se pela
adequagdo, ao menos relativa, entre as politicas regulatorias desenvolvidas
para o STFC e os pressupostos constitucionais do mercado e da
universalizagdo, principalmente em razdo da estratégia escolhida, de ampliar
aos poucos a competi¢do e exigir das empresas incumbentes o cumprimento,
antes da ampliagdo definitiva da competicdo, de metas de universalizagdo.

Abstract
This dissertation focuses on the Brazilian regulatory framework and its
correlation with the constitutional principles of market and universal
service. With this objective in mind, it zeroed in on the case of regulating
“Fixed Switched Telephone Service” (STFC) after the privatization of the
TELEBRAS system, focusing on the main regulatory policies applied to this
service until 2007. This research includes, as a first step, a theoretical study
of regulation, market and universal service as concepts adopted by the
Constitution of Brazil and, as a second step, analyses the Brazilian
regulatory framework, according to theories of regulation and the selected
case. As conclusion, this study states that there is a partial consistence
between regulatory policies developed for the STFC and the constitutional
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values of market and universal service, especially due to the chosen strategy
of light pro-competition regulation in the first moment and universal service
obligations, in charge of the incumbent companies
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